
Estate Planning for the Disabled 

A. Types of Special Needs Trusts and Purposes 

▪ The purpose of a special needs trust is to transfer assets to a trust for a 

disabled individual’s benefit so that it will not jeopardize that individual’s 

eligibility for public benefits, such as SSI or Medicaid. 

▪ Generally, an individual must have resources of $2,000 or less in order to 

qualify for SSI and Medicaid. 

▪ The rules also impose a 5-year look-back period in which any transfers of 

property below FMV, including transfers to trusts, will result in a penalty period 

that will disqualify the individual from Medicaid.  For SSI, there is a 3-year look-

back period for transfers of property below FMV. 

▪ However, federal law has carved out an exception to these rules for self-

settled special needs trusts. 

▪ Self-settled special needs trusts are exempt from being a countable 

resource and do not result in a disqualifying transfer if transferred before 

attaining the age of 65.1 

▪ In addition to the statutory rules, other guidance in preparing a special needs 

trust can be found in the Social Security Administration Program Operations 

Manual System (“POMS”).2  The relevant sections for special needs trusts in the 

POMS are POMS SI 01120.200, 01120.201, 01120.202 and 01120.203. 

▪ Two Types of Special Needs Trusts (“SNT”) 

1. Self-Settled Trusts 

▪ These types of trusts are set up using the disabled 

individual’s assets so as to allow the disabled individual to qualify or retain 

public benefits.  Thus, the grantor and the beneficiary are the same person.  

A candidate for this type of trust would be an individual needing to go into 

a nursing home and qualify for Medicaid but being over the resource limit 

                                                 
1 42 U.S.C. § 1382b(c)(1)(C)(ii)(III)-(IV); 1396p(c)(2)(B)(iii)-(iv). 
2 Social Security Administration Program Operations Manual System, 

https://secure.ssa.gov/apps10/poms.nsf/partlist. 



for eligibility purposes.  The individual would transfer assets into a special 

needs trust to obtain eligibility for public benefits. 

▪ These types of trusts are commonly used when a disabled 

individual receives a personal injury settlement and/or an inheritance. 

2. Third-Party Settled Trusts 

▪ These types of trusts are usually set up by a family member 

who wishes to set aside assets for a disabled individual, but doesn’t want to 

affect the disabled person’s public benefits. 

▪ An example of this type of trust would be a trust set up by a 

parent for a disabled child, transferring some of the parent’s assets to the 

trust for the benefit of the child. 

B. Who Can be the Beneficiary / Requirements 

1. Self-Settled Special Needs Trusts 

a. Requirements for Self-Settled Special Needs Trust for Disabled Persons 

under age 65. 

i. Statutory Requirements3: 

• Disabled individual must be under the age of 65. 

• Disabled individual must be disabled as defined under 42 

U.S.C. §1382c(a)(3). 

o Disabled under this section means that the person “is 

unable to engage in any substantial gainful activity by reason 

of any medically determinable physical or mental 

impairment which can be expected to result in death or 

which has lasted or can be expected to last for a continuous 

period of not less than twelve months.”  (SSA Definition) 

                                                 
3 42 U.S.C. § 1396p(d)(4)(A) 



o For 2019, the substantial gainful employment 

threshold is $1220/month for a non-blind person and is 

$2040 for a blind person.4 

o This requirement does not require that the disabled 

person be currently drawing benefits due to the disability, 

nor does it require prior determination of disability by a 

governmental agency. 

• The trust must be established by one of the following 

persons: (i) the disabled individual, (ii) a parent, (iii) a 

grandparent, (iv) legal guardian of the disabled individual, 

(v) a court. 

o Trust language should identify who is “establishing” 

the trust. 

o If the disabled person is not establishing the trust, then 

the person establishing the trust must have legal authority to 

act and transact with the disabled person’s assets.5 

• The State must be the beneficiary of the trust after the death 

of the disabled individual. 

o Provision must provide that State Medicaid Plan will 

be repaid up to total amount that the State expended for 

medical assistance on behalf of the disabled individual  

(Medicaid Payback Provision).  SSI benefits do not have to 

be reimbursed. 

ii. Other Requirements 

• The trust must be irrevocable.6 

• The trust must be for the sole benefit of the disabled person.7 

                                                 
4 See Social Security Administration, https://www.ssa.gov/oact/cola/sga.html. 
5 See POMS SI 01120.203.C.3. 
6 See POMS SI 01120.201.D.1; POMS SI 01120.200.D.1. 
7 See POMS SI 01120.203.B.6. 



• No additions can be made to the trust once the disabled 

person attains the age of 65.8 

• If the trust will terminate before the disabled beneficiary’s 

death, then the trust must contain early termination 

provisions which include the following:9 

o The State Medicaid Plan will be reimbursed for all 

expenses paid on behalf of the disabled person. 

o The Medicaid payback provision will be satisfied after 

reasonably necessary trust administrative expenses, such as 

taxes and termination costs. 

o All other funds are disbursed only to the disabled 

beneficiary and not to any other person or entity. 

o The power to terminate the trust early is held by 

someone other than the beneficiary. 

b. Statutory Requirements for Self-Settled Trust for Disabled Persons 

Over Age 65 – Pooled Trust10 

• This type of trust is available for person over 65 years old, but 

is not solely limited to persons over 65.  The assets will be 

considered exempt.  This may be a viable option for an older 

person seeking to qualify for public benefits. 

i. Requirements: 

• Disabled individual must be disabled as defined under 42 

U.S.C. § 1382c(a)(3).  (See above for definition). 

• The trust is established and managed by a non-profit 

organization, such as The Alabama Family Trust. 

                                                 
8 See POMS SI 01120.203.B.3. 
9 See POMS SI 01120.199.F.1. 
10 42 U.S.C. § 1396p(d)(4)(C) 



• A separate account is maintained for each beneficiary.  But 

for purposes of investment and management, the trust pools 

all accounts. 

• Accounts in the trust are established solely for the benefit of 

individuals who are disabled by the disabled individual, 

parent, grandparent, legal guardian, or by a court. 

• The State is named beneficiary of the trust up to the amount 

that the State expended for medical assistance on behalf of 

the disabled individual. 

• The Alabama Family Trust 

• Trust document is provided. 

• A family member (other than the spouse) or friend serves as 

co-trustee along with a bank co-trustee.  Neither the spouse 

nor the beneficiary may be the trustee.  The co-trustee can 

request disbursements for the benefit of the trust beneficiary. 

• Court approval is not necessary for establishment. 

• Ongoing assistance with Medicaid and SSI eligibility issues. 

• Tax returns are prepared by the bank co-trustee. 

• The trustee fees are very competitive, being based upon a 

percent of annual net asset value, but with a cap at annual net 

income and no minimum annual fee.  That being said, the 

Alabama Family Trust retains 10% of any Medicaid Payback 

Trust (i.e., self-settled trust) and 5% of any Third Party Trust 

at termination under their standard trust documents. 



2. Third Party Settled Special Needs Trust 

o The federal statutes do not address third-party settled trusts.  However, 

the POMS provides as follows regarding a third-party settled special 

needs trust:11 

If an individual does not have the legal authority to revoke or 

terminate the trust or to direct the use of the trust assets for his or 

her own support and maintenance, the trust principal is not the 

individual’s resource for SSI purposes. 

The revocability of a trust and the ability to direct the use of the 

trust principal depend on the terms of the trust agreement and/or 

on State law.   If a trust is irrevocable by its terms and under State 

law and cannot be used by an individual for support and 

maintenance (e.g., it contains a valid spendthrift clause; see SI 

01120.200B.13.), it is not a resource. 

o Thus, a third-party settled trust is not subject to the federal statutes for 

self-settled trusts and is not considered a resource to the disabled 

beneficiary for SSI purposes if properly drafted. 

o Similarly, a third-party settled trust should not contain a Medicaid 

payback provision. 

o For a third-party settled trust, there are no requirements that the 

beneficiary be disabled, no age limitations on the beneficiary, and no 

sole benefit rule. 

o  But, the trust should still be drafted so that the assets are not 

deemed “available” and therefore counted against the disabled 

person in determining eligibility for public benefits. 

C. Drafting Tips and Distributions from the Special Needs Trust 

▪ If properly drafted, the special needs trust should be exempt in considering 

a disabled beneficiary’s eligibility for Medicaid or SSI. 

                                                 
11 POMS SI 01120.200.D.2. 



▪ The trust should not allow the beneficiary to revoke or terminate the trust.12 

▪ The trust should specify that it is the intent of the grantor to “supplement” 

and not “supplant” public benefits available to the disabled individual. 

▪ The trust should specify that the beneficiary cannot force the trustee to make 

distributions on the beneficiary’s behalf.  The trust should also specify that the 

trustee is not obligated to make distributions on behalf of the disabled person for 

his/her “support” and “maintenance”.  Otherwise, the trust assets may be deemed 

available. 

• A typical clause stating distributions are to be made for “health, 

education, maintenance, and support” will likely render the assets in 

trust available to the disabled person for eligibility purposes. 

• Generally, the trustee should make payments directly to third party 

providers for the benefit of the disabled person for purposes other 

than food and shelter. (i.e. supplemental needs) 

• A list of permissible distributions may be helpful to the trustee.  

Such items may include distributions to/for: 

o Educational and training needs (i.e. tuition, etc.) 

o Reasonable travel costs to obtain medical treatment 

o Other transportation costs such as repairs/maintenance on 

vehicle 

o Private insurance coverage 

o Compensation to care givers 

o Professional therapy, behavior or pain management programs 

o Medical and healthcare needs (physician office visits, 

prescriptions, OTC medicine, etc.) 

o Household services, such as cable television, internet, 

telephone, housekeepers, etc. 

                                                 
12 POMS SI 01120.200.D.1. 



o Professional services such as investment advisors, life care 

planners, accountants, attorneys, etc. 

o Personal care services such as barbers, dry cleaners, etc. 

o Goods such as clothing, household furnishings, recreational 

items, etc. 

o Pet care expenses 

o Vacation expenses 

o Entertainment expenses such as movie tickets or ballgame 

tickets. 

• The trustee should never make cash distributions directly to the disabled 

person as this will reduce the public benefits. 

• The trust may be used for the extra needs of the beneficiary not otherwise 

covered by Medicaid and must not be used to provide food or shelter. 

o Note that shelter includes payments for water, sewer, electricity, gas, 

trash removal, rent, real property taxes, mortgage payments, and 

heating fuel.13 

o The trustee of a self-settled special needs trust should not make gifts to 

third parties on behalf of the disabled person because the gifts are not 

“solely for the benefit” and needs of the disabled person. 

• An irrevocable Medicaid Payback Trust (funded with beneficiary’s own 

assets), designating the Alabama Family Trust as trustee, is attached as Attachment 1. 

• A revocable and irrevocable Third Party Trust (funded with assets not 

owned by beneficiary), designating the Alabama Family Trust as trustee, are attached as 

Attachment 2 and 3. 

• Miscellaneous information about the Alabama Trust, including information 

about fees and how funds can be used, is attached as Attachment 4. 

                                                 
13 POMS SI 00835.465.D.1. 



• Suggested Will language to create a third party special needs trust to be 

administered by the Alabama Family Trust, using its standard trust documents, is attached 

as Attachment 5. 

• Will language creating a special needs trust in the Will is attached as 

Attachment 6. 

 

 

 


